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Ronal d R Lagueux, District Judge,

This case is before the Court on defendants’ notion for
summary judgnent. Dr. Robert Gutchen and Dr. Janice Sieburth
(collectively “plaintiffs”) brought suit against the Board of
Governors of the University of Rhode |Island and Robert Carothers,
President of the University of Rhode Island, in his individual
and official capacities (collectively “defendants”) alleging that
the voluntary retirenent incentive plan (“VRIP’) which plaintiffs
accepted fromthe University of Rhode Island (“URI”) violated the
Age Discrimnation in Enploynent Act (“ADEA’), 29 U S.C. 88 621-
634 (1994 & Supp. IV 1998); Rhode Island’ s Fair Enploynent and
Practices Act, R1. Gen. L. 88 28-5-1-28-5-42 (2000); and Rhode
Island’s Civil Rights Act of 1990, R 1. Gen. L. 88 42-112-1-42-

112-2 (1998 & Supp. 2000). For the reasons discussed bel ow, the



Court concludes that the VRIP as challenged by plaintiffs does
not violate the ADEA, and grants defendants’ notion for summary
j udgnent on all counts.

BACKGROUND.

In April 1996, URI offered early retirenent to sone of its
enpl oyees as a neans of saving noney. Toward that end, UR
offered a VRIP to those non-classified faculty and staff who
were: (1) enployed for a mnimum of twenty hours per week; (2)
fifty-eight years of age or older as of July 1, 1996; and (3) who
conpleted at |east ten years of service at URI as of July 1,

1996. Those enpl oyees al ready participating in another early
retirement or severance pay plan offered by the State of Rhode

| sland or the Board of Governors were not eligible to participate
inthis VRRP. The terns of the VRIP required that eligible

enpl oyees who wanted to participate notify URl in witing between
April 29, 1996 and May 31, 1996 of their intention to retire on
July 1, 1996.

The enpl oyees who retired pursuant to the VRIP coul d deci de
between two retirenent options. Under both options, retirees
were no longer eligible for full tinme re-enploynent at URI, Rhode
| sl and Col |l ege, the Community Col | ege of Rhode Island, or the
O fice of H gher Education. 1In addition, both options indicated
that participation in the VRIP was irrevocabl e.

I n exchange for retiring on these terns, retirees received



two benefits under both options. First, retirees received a one-
time paynent equal to 10% of their final year’s base salary,
which the retirees could receive in a lunp sumor in equa

install ments over three years. Second, retirees received a
health benefit stipend which was designed to provide the sanme
medi cal coverage the retirees would have recei ved had they
continued working. This health benefit stipend was a significant
i ncentive because without the VRIP retired URI professors woul d
not receive health benefits.

In addition to the aforenenti oned common ternms, the two
options provided slightly different stipend terns. These
differences formthe locus of plaintiffs’ conplaint in this case
and therefore the Court wll now address these differences in
nore detail.

Under Option |, URI would directly purchase the retiree’s
health benefit insurance until the retiree either reached age
seventy-two or died, at which point these paynents woul d cease.
The heal th insurance plans available to the retiree were
equi valent to benefits nade available to retired Rhode Island
state enpl oyees by carriers that accepted direct paynents by URI
The anobunt of the retiree’s stipend depended on the retiree’s
anticipated cost for health insurance. Retirees age fifty-eight
t hrough si xty-four received $5,000 per year toward their health

i nsurance, whereas retirees age sixty-five through seventy-one



received $2,000 per year toward their health insurance because
they were eligible for Medicare. Relying on the Social Security
and Medicare tables of 1995, URI concluded that the federal
government’s contribution to a retiree’s health insurance through
Medi care reduced a retiree’s out-of-pocket expense for health
i nsurance from $5,000 to $2,000. URI tailored the health benefit
stipend to reflect the retiree’s actual cost for health care
coverage and that enabled all retirees to receive nedical
coverage equivalent to the coverage they received before
retiring. Therefore, under Option I, any retiree, regardl ess of
age, who purchased a plan which cost nore than URI’s contribution
woul d be responsible for the difference. |In contrast, any
retiree whose plan cost less than the University’s contribution
woul d receive the difference in cash. Finally, under Option I,
those retirees who received health benefit paynents as nenbers of
the State Enpl oyee Retirenment System woul d have their UR
contribution reduced by an anbunt equivalent to the state
payment s.

Under Option Il, rather than pay the health insurance
premumdirectly to the insurance conpany, URI would pay the
equi val ent anobunt to the retiree as a health benefit stipend.
Like Option |, a retiree would receive $5,000 per year from age
fifty-eight through age sixty-four and $2, 000 per year from age

si xty-five through age seventy-one. Again, these paynents woul d



cease when the retiree died or reached age seventy-two. Under
Option I'l, however, the paynents would not be reduced if the
retiree received health benefit paynments under the State Enpl oyee
Retirement System

Utimately, plaintiffs decided not to participate in the
VRIP and allowed the offer to | apse on May 31, 1996. Sone siX
nmonths later, plaintiffs apparently changed their mnds. In
Decenber 1996, Dr. Gutchen requested that URI allow himto retire
under the ternms of the VRIP. After sone negotiations, UR
granted Dr. Gutchen’s request and allowed himto retire under
Option Il of the VRIP. In a letter to InterimDean Wnifred E
Brownell, Dr. Gutchen accepted the terns of the VRIP “that had
been put into effect at the end of the 1996 Spring senester.”
Assi stant Provost Cifford H Katz Aff., June 28, 2000, at
attachnment E (letter fromDr. Gutchen to Wnifred E. Brownell,
I nteri mDean Col |l ege of Arts and Sciences, of 12/12/96 at 1-2).1
Later that nonth, Dr. Sieburth also requested and was granted
i nclusion under the VRIP. Katz Aff., June 28, 2000, at
attachnment E (letter fromDr. Sieburth to Robert L. Carothers,

President of URI, of 12/23/96 at 1).

. In his letter, Dr. Gutchen al so accepted the terns of
the agreenent permtting his continued involvenent in the URI in
Engl and summer program the details of which are relevant only to
the extent that they affect defendants’ equitable estoppel
argunent. As the Court does not reach that argunent in this
deci sion, the specifics of that aspect of Dr. Gutchen’s agreenent
need not be discussed further.



Shortly after URI granted plaintiffs’ tardy requests to be
i ncl uded under the terns of the VRIP, plaintiffs attacked the
plan as discrimnatory. On February 13, 1997, plaintiffs,
t hrough the URI chapter of the Anmerican Association of Retired
Persons, filed a grievance regarding the VRIP. Further, both
plaintiffs filed discrimnation charges with the Rhode Island
Comm ssion for Human Rights. Dr. Gutchen filed on March 28,
1997, and Dr. Sieburth followed suit on April 15, 1997. The
basis for plaintiffs’ attack on the VRIP is that UR allowed two
ot her professors, Dr. Norman Coates and Dr. Fay Zi pkowitz, to
retire at the sane tinme and under the same terns as plaintiffs.?
This is significant because unlike her three coll eagues, who were
all age sixty-four or older, Dr. Zipkowitz retired at age fifty-
eight. Therefore, under the VRIP, Dr. Zi pkowitz would receive a
$5, 000 health benefit stipend while plaintiffs received a $2, 000
health benefit stipend. This difference apparently pronpted
plaintiffs to claimdiscrimnation despite their active efforts
to gain inclusion under the VR P

The alacrity with which plaintiffs filed discrimnation
charges after requesting permssion to retire under the VRIP' s
terms suggests that they may have had questionable notives in

signing up for the VRIP. However, their notives in bringing this

2 Neither Dr. Coates nor Dr. Zipkowitz is a party to this
action.



action and the cleanliness of their hands are of no inport as the
Court concl udes that summary judgnent for defendants is
appropri ate because the VRIP does not violate the ADEA and it is
not necessary to reach the equitable estoppel issue raised by

def endant s.

JURI SDI CTI ON

The Court has federal question jurisdiction over this matter
pursuant to 28 U.S.C. § 1331 (2001) and supplenental jurisdiction
over the state law clains under 28 U S.C. 8§ 1367(a) (2001).
SUMVARY JUDGVENT STANDARD.

Rul e 56(c) of the Federal Rules of Civil Procedure sets

forth the standard for ruling on a summary judgnent notion:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any

material fact and that the noving party is entitled to
a judgnment as a matter of |aw

Fed. R Cv. P. 56(c). Sunmmary judgnent is appropriate when no
“reasonable jury could return a verdict for the nonnoving party.”

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

Typically, in deciding a notion for summary judgnent, the
Court nmust view the facts in the record, and draw all reasonable
inferences therefrom in the |ight nost favorable to the

nonnovi ng party. Springfield Termnal Ry. Co. v. Canadi an Pac.

Ltd., 133 F.3d 103, 106 (1st Gr. 1997); Cont’'|l Cas. Co. V.




Canadi an Universal Ins. Co., 924 F.2d 370, 373 (1st Gr. 1991).

In this instance, however, plaintiffs have failed to provide the
Court with a statenent of disputed material facts as required by
Local Rule 12.1. Accordingly, the Court accepts the facts as
they appear in defendants’ Local Rule 12.1 statenent of
undi sputed facts in support of their notion for summary
judgenent. Local Rule 12.1 provides that “[a]ny party opposing
such a notion [for summary judgnent] shall serve and file,
together wth the opposing nenorandum of | aw required under Rule
12 of these Rules, a concise statenent of all material facts as
to which he contends there is a genuine issue necessary to be
litigated.” D.RI1.R 12.1(a)(2). Moreover, in deciding a notion
for summary judgnent:

the court may assune that the facts as clained by the

nmoving party are admtted to exist w thout controversy

except as and to the extent that such facts are

controverted by affidavit filed in opposition to the

notion, or by other evidentiary materials which the

court may consider under Rule 56 of the Federal Rules

of Civil Procedure.

DDRI.R 12.1(d). The First Grcuit has stated that parties

ignore local rules at their own peril. R verav. Rley, 209 F. 3d

24, 28 (1st Cir. 2000). Rules such as Local Rule 12.1 provide
needed structure to the summary judgnent process and ensure that
district court judges are not unfairly waylaid by unreveal ed

factual issues. See id. (quoting Stepanischen v. Merchs.

Despatch Transp. Corp., 722 F.2d 922, 931 (1st Gr. 1983)).




Consequently, plaintiffs’ failure to conply with Local Rule 12.1
results in this Court accepting as undi sputed the facts provided
by defendants and addressing the questions of |aw accordingly.
See id.

DI SCUSSI ON

Plaintiffs challenge the VRIP as being facially invalid
because it provides a $5,000 per year health benefit stipend to
retirees who are younger than sixty-five and only a $2, 000 per
year health benefit stipend to those retirees who are sixty-five
or older. The ADEA prohibits discrimnation by enployers in the
“conpensation, ternms, conditions, or privileges of enploynment”
agai nst individuals over forty years old. 29 U S.C 8§ 623(a)(1).
This prohibition extends to early retirenment benefit plans. See
29 U S.C 8 630(I). Plaintiffs claimthat the VR P violates 29
U S C 8 623(a)(1) because it discrimnates against ol der
retirees wwth respect to this privilege of enploynent because of
their age.

Def endants di sagree and offer two main argunents in support
of their nmotion for summary judgnent. First, defendants assert
that the VRI P does not violate the ADEA because it falls within
one of the statute’'s safe harbor provisions. See 29 U S.C. 8§
623(f)(2)(B)(ii). Second, defendants argue that the comon | aw
concept of equitable estoppel applies to bar plaintiffs from

bringing suit after they sought and gained inclusion in the VR P



even though it had al ready expired.
The ADEA' s prohibitory | anguage is strikingly simlar to
that of Title VII and courts have relied on Title VII precedent

ininterpreting the ADEA. See Rodriguez-Mrales v. Veterans

Adm n., 931 F.2d 980, 983 (1st GCr. 1991). Because federal |aw
gui des Rhode Island law in the area of enpl oynent discrimnation,
this Court need only deci de whether the conduct conpl ai ned of by

plaintiffs violates the ADEA. See Newport Shipyard, Inc. v. R

Commin for Human Rights, 484 A 2d 893, 897-98 (R I. 1984)(stating

t hat Rhode Island Courts | ook to federal decisions relating to
the Cvil R ghts Act of 1964 for gui dance in enpl oynment

discrimnation cases); EG & G Sealol, Inc. v. RI. Commin for

Human Ri ghts, No. PC 93-0836, 1994 W. 930944, at *3 (R . Super.

Ct. July 6, 1994) (applying the holding in Newport Shipyard, 484

A 2d at 897-98, to an age discrimnation case).

Plaintiffs sole dispute with the VRIP is that it unfairly
di scrimnates on the basis of age in that plaintiffs received a
$2, 000 per year health benefit stipend, whereas a retiree under
age sixty-five received a $5,000 per year health benefit stipend.
Plaintiffs have neither alleged nor argued that the cut off of
the stipend at age seventy-two is discrimnatory or otherw se
violates the ADEA. Therefore, that matter is not before the
Court and the Court expresses no opinion on that subject matter.

As the facts before the Court are undi sputed and plaintiffs’

10



chall enge relates only to the difference in the anount of the
stipend, the question before the Court can be stated as foll ows:
As a matter of law, does URI's VRIP fall within a safe harbor
provi sion of the ADEA because it decreases the health benefit
stipend in proportion to Medicare coverage? The Court agrees
wi th defendants that the aspect of the VRI P chall enged by
plaintiffs falls wwthin the ADEA s safe harbor provision
contained in 8 623(f)(2)(B)(ii). Accordingly, the Court grants
summary judgnent for defendants on that ground and does not reach
def endants’ equitable estoppel argunents.

The ADEA, as anended by the O der Wrkers Benefit Protection
Act of 1990 (“OANBPA’), provides enployers with an affirmative
defense to age discrimnation clains. See 29 U S.C. §
623(f)(2)(B)(ii). To establish this affirmative defense,
def endants nmust show that the VRIP was both voluntary and
furthered the purpose of the ADEA. 29 U S.C. 8§ 623(f)(2)(“An
enployer . . . shall have the burden of proving that such actions
are lawful in any civil enforcenment proceedi ng brought under this

chapter.”). The statute provides, in relevant part that “[i]t

shall not be unlawful for an enployer, . . . (2) to take any
action otherwi se prohibited . . . (B) to observe the terns of a
bona fide enpl oyee benefit plan . . . (ii) that is a voluntary

early retirenent incentive plan consistent with the rel evant

pur pose or purposes of this chapter.” 1d. An enployer,

11



therefore, does not violate the ADEA if that enployer can show
that the early retirenent incentive plan offered was vol untary
and conported with the purpose of the ADEA

In this case, the VRIP was certainly voluntary. |n Decenber
1996, plaintiffs thensel ves sought to be included under the
VRIP's terns, even though they had failed to sign up prior to the
May 31, 1996 deadline. Their delay gave themanple tine to study
and evaluate the VRIP, especially considering that the VR P was

first made public in April 1996. See Auerbach v. Bd. of Educ. of

the Harborfields Central Sch. Dist. of Geenlawn, 136 F.3d 104,

113 (2nd Cir. 1998) (concluding that four nonths was a reasonabl e
period of tinme for teachers contenplating accepting a voluntary
early retirenment package to “reflect and weigh their options”);

see also S. Rep. 101-263, at 27 (1990), reprinted in 1990

US CC AN 1509, 1532 (stating that voluntariness requires that
enpl oyees receive sufficient time to consider their options).

Al though plaintiffs offer sone token resistence on the issue of
vol unt ari ness, they have never suggested that any adm ni strator

at URI threatened themw th term nation of their enploynent or
the inposition of abhorrent working conditions, or any other form
of retribution if either plaintiff refused to agree to the terns

of the VRIP. See Veqga v. Kodak Caribbean, Ltd., 3 F.3d 476, 480

(1st Cr. 1993)(stating that “the | aw regards as the functional

equi val ent of a discharge those offers of early retirenent which,

12



if refused, will result in work so arduous or unappealing, or
wor ki ng conditions so intolerable, that a reasonabl e person woul d
feel conpelled to forsake his job rather than to submt to
loomng indignities”). Furthernore, the Senate Commttee Report
relating to the OAMBPA, the nost recent major anendnment to the
ADEA, states that “[t]he critical question involving allegations
of involuntary retirenent is whether, under the circunstances, a
reasonabl e person woul d have concl uded that there was no choice
but to accept the offer.” S. Rep. No. 101-263, at 27 (1990),

reprinted in 1990 U. S.C.C. A.N. 1509, 1532. In this case, no

reasonabl e person could conclude that plaintiffs’ participation
in the VRIP was anything but voluntary as they considered the
plan for nore than half a year, and actually requested to be
allowed to retire pursuant to its terns.

The VRIP al so neets the second requirenent for inclusion
under the safe harbor provision of 8§ 623(f)(2)(B)(ii) in that it
is consistent with the underlying purpose of the ADEA. Congress
articulated three ainms in enacting the ADEA: “to pronote
enpl oynent of ol der persons based on their ability rather than
age; to prohibit arbitrary age discrimnation in enploynent;
[and] to hel p enployers and workers find ways of neeting problens
arising fromthe inpact of age on enploynent.” 29 U S.C 8§

621(b). See also S. Rep. 101-263, at 27 (1990), reprinted in

1990 U.S.C.C A N 1509, 1533 (citing sane). Functionally, the

13



ADEA prohi bits enployers fromdiscrimnating agai nst ol der
wor kers in enploynent and the benefits resulting therefromon the
basis of age. Because the VRIP at issue does not discrimnate on
the basis of age, it neets the second requirenent for inclusion
under the safe harbor provision

In this case, URI's VRIP conplies with the ADEA because it
enables all retirees to purchase the sane nedi cal coverage
regardl ess of their age. URI’s purpose in offering the health
benefit stipend paynents in differing anmounts “was to | eave al
retirees of all ages in the sane position as to their |evel of
medi cal care.” Defs.’ Local 12.1 Rule Statenent of Undi sputed
Facts in Supp. of Their Mdt. for Summ J. at § 13. Absent the
VRI P, a URI enployee’s health benefits term nate upon retirenent.
Id. at 1 5. The difference in the anobunts paid in benefits to
retirees hinged on the approxi mate cost of providing the sanme
| evel of health benefits to the retirees, and did not depend on
their age. 1d. at 1Y 10-11. URI consulted the 1995 Heal th
| nsurance Qpen Enrol |l ment sheets market and the 1995 Soci al
Security and Medi care Fact sheets and concluded that to obtain
t he sane nedical coverage, retirees age fifty-eight through
si xty-four woul d pay approxi mately $5,000, while retirees age
si xty-five through seventy-one woul d pay $2,000 to suppl enent
Medi care. 1d. at T 12, 14. Therefore, the health benefit

stipend was “designed specifically to insure that all eligible

14



enpl oyees were treated the sane and were not required to pay for
health care benefits out of their own pockets.” [d. at 1 16. In
failing to file a statenent of disputed facts as required by
Local Rule 12.1, plaintiffs waive any challenge to these facts
and the Court accepts them as true.

Al t hough the discrepancy in the VRIPs health benefits
stipend depends on Medicare eligibility, which is inextricably
tied to the retiree’s age, the VRI P does not violate the ADEA
because federal regulations expressly permt such a distinction.
Under 29 C F.R 8§ 1625.10(e) (2000), entitled “Benefits provided
by the Governnent,” “[a]n enpl oyer does not violate the [ ADEA] by
permtting certain benefits to be provided by the Governnent,
even though the availability of such benefits nmay be based on
age.” 1d. In fact, the specific exanple provided in the federal
regul ations relates to health benefits and Medicare. The
regul ations state that “it is not necessary for an enployer to
provi de health benefits which are otherw se provided to certain
enpl oyees by Medicare.” 1d. The one caveat is that the conbined
gover nnent - provi ded and enpl oyer - provi ded benefits for a
Medi care-eligible retiree may not be | ess than the enpl oyer-
provi ded benefits to a simlarly situated, younger retiree. 1d.

Furthernore, the OABPA' s | egislative history indicates that
Congress intended to protect plans Ilike the URI VRIP. The Senate

Commttee's report states that “[t]he Conmttee intends to

15



approve the . . . practice of integrating retiree health benefits
with Medicare, which is already permtted under the regul ation.
See 29 CF.R 1625.10(e).” S. Rep. No. 101-263, at 21 (1990),

reprinted in 1990 U S. C. C. A N 1509, 1527. Although arising in

the context of continuous benefit plans rather than voluntary
retirement incentive plans, the Senate Commttee’ s statenent is
highly relevant to the question of whether a voluntary retirenent
incentive plan is consistent with the purpose of the ADEA.
Because the equal cost or equal benefit standard applied to

conti nuous benefit plans, see 29 U S.C. §8 623(f)(2)(B)(i), is
nore rigorous than the requirenent that voluntary retirenent
incentive plans be consistent wth the purpose of the ADEA, it
logically follows that any voluntary retirenment incentive plan
that confornms to that higher standard passes the less restrictive

test. See Auerbach, 136 F.3d at 112. Therefore, the federal

regul ati ons and the OANBPA's | egislative history clearly provide
that voluntary retirenent plans do not violate the ADEA if al

the retirees receive the sane nedical coverage, even if a portion
of the nedical coverage for sone retirees is provided by the
Governnment. Plaintiffs do not contest defendants’ assertion that
the $2,000 health benefit stipend conbined with Medicare benefits
provi des the sanme nedi cal coverage that younger retirees can
purchase with their $5,000 health benefit stipend. Hence,

summary judgenent in favor of defendants is warranted.

16



Al t hough both parties cite Erie County Retirees Ass’'n v.

County of Erie, Pa., 220 F.3d 193 (3rd G r. 2000) in support of

their respective positions, that case is distinguishable fromthe
case at bar, and provides little support for either party. 1In

Erie County, the Third Crcuit decided that the ADEA applied when

an enpl oyer offered a continuous benefit plan in which its

Medi care-eligible retirees health insurance coverage was
allegedly inferior to the coverage provided to retirees not
eligible for Medicare. 1d. at 196. The district court had
granted the County’s notion for partial summary judgnent, but the
Third Circuit reversed and remanded the case to the district
court indicating that unless the County coul d denonstrate that
its plan fell within the ADEA s equal cost or equal benefit safe
har bor provision, see 29 U S.C. 8§ 623(f)(2)(B)(i), the plan

vi ol at ed t he ADEA. Erie County, 220 F.3d. at 217.

In the case at bar, however, plaintiffs do not allege that
their medical coverage is in any way inferior to that enjoyed by
younger retirees. Plaintiffs never clainmed that their stipend
when conbi ned with Medicare benefits enabled themto purchase
| ess nedi cal coverage than those retirees who were not eligible
for Medicare. Instead, plaintiffs argued sinply that the
difference in the amount of the stipend is facially
discrimnatory. Further, defendants in this case denonstrated

that the VRIP as challenged falls within the ADEA s safe harbor

17



provi sion. The undisputed facts indicate that the yearly health
benefit stipends enable all retirees to purchase equival ent

medi cal coverage. See Defs.’ Local 12.1 Rule Statenent of

Undi sputed Facts in Supp. of Their Mt. for Summ J. at § 12.
Therefore, there is no discrimnation and plaintiffs’ chall enge
nmust fail.

Moreover, to the extent that it is relevant, when plaintiffs
signed up for the VRIP, they knew that these cash paynents were
health benefit stipends and not nerely cash pay-outs unrelated to
plaintiffs’ health insurance. On Decenber 13, 1996, Dr. Qutchen
signed a formentitled “Request For Monthly Payroll.” Assistant
Provost Cifford H Katz Aff., Septenber 25, 2000, at attachnent
A.  Under the heading “Wrk Assignnment,” the formstates
“Retirement Incentive Health Stipend Payout.” [|d. Under that
text, the formlists the amunts Dr. GQutchen was to receive from
1996 t hrough 2003 pursuant to Option Il of the VRIP. 1d.

Li kew se, the “Request For Monthly Payroll” form signed by Dr.

Si eburth states under the heading “Wrk Assignnent,” “Retirenent
Incentive Health Stipend.” |d. at attachnent B. Again, under
this | anguage, the formlists the health stipend paynents to be
made to Dr. Sieburth pursuant to Option Il. 1d. Although the
Court recognizes that nmerely | abeling paynments a “Health Benefit
Stipend” does not necessarily nmake them a health benefit stipend,

the tables relied on by URI, which are also included in the

18



record, indicate that the decrease in the anmount of the paynents
corresponds with the anticipated benefits of Medicare. See Katz
Aff., June 28, 2000, at attachments B, C, and D. Moreover
despite anple opportunity, plaintiffs have not chal |l enged

def endants’ statenents that these paynents constituted a health
benefit stipend and were sufficient to provide nedical coverage
equi valent to that available to non Medicare-eligible retirees.

Despite the existence of the aforenentioned forns, at oral
argunent on Septenber 19, 2000, plaintiffs’ counsel argued that
plaintiffs were not aware that these paynents were for health
benefits. Due to the apparent confusion on that point, the Court
gave defendants ten days to file any affidavits related to that
issue and plaintiffs ten days thereafter to file any counter
affidavits. Defendants filed the Septenber 25, 2000 affidavit of
Assi stant Provost Cifford H Katz and attached the above
menti oned “Request For Monthly Payroll” forms. Plaintiffs,
however, filed no affidavits related to this issue. Accordingly,
the Court concludes that plaintiffs knew that these paynents were
for health benefits.

Rat her than marshal evidence to contest defendants’
assertions that these paynents were health benefit stipends,
plaintiffs rely entirely on their argunent that the VRIP is
facially discrimnatory. They cite several cases from ot her

Circuits for the proposition that early retirenent incentive

19



pl ans whi ch reduce benefits on the basis of age violate the ADEA.

See e.qg., Solon v. Gary Cnty. Sch. Corp., 180 F.3d 844 (7th CGr

1999); Karlen v. Cty Colls. of Chicago, 837 F.2d 314 (7th G

1988); and O Brien v. Bd. of Educ. of the Deer Park Union Free

Sch. Dist. Deer Park Pub. Sch., 92 F. Supp.2d 110 (E.D.N. Y.

2000), adhering to prior decision after reconsideration, 127 F

Supp. 2d 342 (E.D.N. Y. 2001). But these cases are inapposite
because none of themrelate to a reduction of benefits
proportionate to governnent paynents. The voluntary retirenent

pl ans at issue in Solon, Karlen, and OBrien nerely reduced

benefits because of the retiree’s age, and not because those
benefits were already being provided by the governnent. Here,
the reduction from $5,000 to $2,000 in the health benefit
stipend, which is the only issue raised by plaintiffs, was based
not on age but on the retiree’s out-of-pocket cost for purchasing
heal th i nsurance. Because those retirees older than sixty-five
recei ved sonme nedi cal coverage through Medicare, URlI decreased
their stipend to reflect the governnent’s contribution, a
deci sion which is expressly permtted by the federal regulations.
See 29 C.F.R 1625.10(e).

In addition, although plaintiffs failed to raise the issue,
the Court notes that it is not relevant that the health benefit
stipends were paid directly to the retiree rather than to an

i nsurance conpany. As discussed above, plaintiffs do not contest
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that the stipend was both for health benefits and sufficient for
all the retirees to purchase equival ent nedi cal coverage.
Nonet hel ess, the issue nerits sonme discussion. Wen URI first
offered the VRIP, the plan gave retirees a choi ce between two
options. Option | provided that URI would pay the retiree’s
health insurance premumdirectly to the insurance conpany.

Under Option I1, URI would nake the sanme paynent to the

i ndi vidual, rather than the insurance conpany. |n Decenber 1996
nore than six nonths after the first offering of the VR P | apsed,
URI permtted four professors, including plaintiffs, to retire
pursuant to Option Il. Although Option | was not nmade avail abl e
to any of the four retirees in Decenber, 1996, this does not
change the nature of the paynents nmade under Option Il. Those
paynments provided all four retirees with the cash equival ent of
their out-of-pocket health insurance costs. Rather than harm
plaintiffs, these cash paynents actually benefitted plaintiffs
and the other retirees because they could use the noney in the
manner they deenmed nost beneficial to them The record clearly
shows that URI intended that the noney be used for health
benefits and that the sunms given to the retirees correlated with
t he anbunts necessary to purchase health insurance. There is
nothing in the record, however, that indicates that the retirees
were required to spend their stipend on nedical care. |If a

retiree recei ved nedi cal insurance from another source, was
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satisfied wwth the coverage provided by Medicare, or even if a
retiree opted not to purchase nedical insurance at all, the cash
paynments nerely gave the retiree the choice of how to use the
stipend. Gving a retiree, regardl ess of age, the option to
spend his health benefit stipend in the manner of his own
choosi ng does not violate the ADEA. To be sure, a case m ght

ari se where the cash paynents were nerely a subterfuge for
discrimnation. But in this case, where it is uncontroverted
that the paynents were for health benefits and where the anmounts
paid correlate to those necessary for retirees to secure

equi val ent nedi cal coverage, the cash paynent is advantageous to
the retiree.

In short, the health benefit stipend conponent of the VR P
conplies with the ADEA. The ADEA ensures equal, not
preferential, treatnent for ol der enployees. There is no
viol ati on of the ADEA when the enpl oyer provides the sanme |evel
of benefits to older workers as to younger workers. See 29
C.F.R 8 1625.10(a)(2). The paynents made pursuant to the VRIP
enabled all the retirees to secure the sane nedi cal coverage
regardl ess of their age. Therefore, the VRIP treated retirees
equally. In fact, the differing anounts ensured that the younger
retirees received the same nedi cal coverage as their ol der
col | eagues. The ADEA was not intended to provide ol der workers

with a windfall just because they are older. Instead, it ensures
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them equal treatnment. 1In this case, the health benefit stipends
paid to retirees enabled all retirees to purchase the sane
medi cal coverage. Therefore, the Court concludes that the VRIP
falls under the statutory safe harbor provision and therefore
grants summary judgnent for defendants.
CONCLUSI ON

Because the decrease in health stipend di sputed by
plaintiffs falls wwthin the statutory safe harbor provision, see
29 U S.C 8 623(f)(2)(B)(ii), the Court grants defendants’ notion
for summary judgnent. The O erk shall enter judgnent for
defendants forthwi th

It is so ordered.

Ronal d R Lagueux
U S. District Judge
June 21, 2001
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